capital gains for the predator. The removal of the 'inefficient' management by the predator reinforces the threat of displacement to the managements of other companies which might be tempted to engage in inefficient behaviour. 16 There are various explanations for the willingness of predators to pay large premia for shares in target companies. They may be paying more than the shares are worth, 7 or the market price of the target's shares may underprice the underlying assets for some reason,'" or the predator may have identified a more valuable use for the target's assets. 19 If the predator is a company, its management may be seeking to acquire the target in order to promote its own interests. Despite this, most, if not all, of the arguments a predator could advance to promote a proposed acquisition if its proposal were challenged may be seen as varieties of the managerial inefficiency claim. For example, a predator which claims that an acquisition will create synergy and which is prepared to pay a premium over current market price for shares in the target is suggesting that the existing target management could have increased the target's share price by identifying the same synergy. Anything which makes the process of acquiring control more expensive, including regulation, interferes with the market for corporate control, 2 ' because a rational predator will balance the costs of a take-over against the prospective benefits to be derived from that take-over. In order for the market for corporate control to work, the predator must be able to acquire control of the target company for less than the profit it will make by remedying the existing management's inefficiency to the company. 22 Increasing the costs involved in implementing take-overs could, therefore, deprive society of the benefits associated with such transactions.
Drawbacks of the Market for Corporate Control
The idea that the market for corporate control functions as a threat to the management of companies and therefore benefits shareholders, and society, by ensuring that management acts efficiently and maximises profits is attractive. Although there is a lively debate as to the extent to which the market for corporate control functions as an effective discipline to corporate management, most discussion tends to focus on the fine tuning of the regulatory context in which the market operates. The debate as to the fine tuning has concentrated on two main areas, that of the defensive tactics a corporate manager may adopt, and that of equal treatment of shareholders in the target company. Other issues are also significant, however, such as the position of shareholders in the predator company (if the predator is a corporate body, rather than an individual), and the effect of take-overs on other constituencies, such as employees of the target company, consumers, the local community and society as a whole. I will consider the impact of the market for corporate control on three separate groups: target investors, predator investors, and others.
Target Investors
While the market for corporate control may provide an opportunity for some investors to sell out of a target company subject to an inefficient management at a price which reflects the potential profit available to the acquirer, the market for corporate control also creates an incentive for the management of a target company to act in certain ways which are not likely to benefit investors. A corporate management faced with either a remote, or an immediate, threat of take-over may respond either by taking action to maximise the price of shares in the target company, or by acting so as to inhibit a change of control. For example, in order to increase the price of shares in the company, the management may decide to change the gearing of the company. 23 Alternatively, action which would drastically increase the consideration a predator would need to pay in order to obtain control tends to inhibit a change of control. Both types of response may be characterised as defensive tactics, because both responses may be designed to protect management from the threat of displacement through take-over.
The question whether the management of a company which is subject to a hostile takeover bid should be prohibited from implementing defensive tactics in the face of that bid has received much attention. 24 An example of such tactics would be an issue of shares to a 'White Knight', who, the incumbent management hopes, will not sell them, made after a potential predator has been identified. The setting up of a new large shareholder interest of this nature will inhibit the ability of the predator to obtain control of the target. Commentators advocate the restriction of the ability of management to implement defensive tactics because they believe that the decision as to whether there is a change in the control of a company should be made by the shareholders in that company rather than by its management. 25 Some commentators have considered whether a prohibition on the implementation of defensive tactics should extend to general defensive tactics as well as specific tactics .26 I use the phrase 'general defensive tactics' to describe action which is designed to make a company unattractive to any potential predator, and which is taken before any specific potential predator has been identified. 27 An example of such tactics would be a provision in the company's constitution giving to the shareholders the right to be bought out at a substantial premium on a change of control. 2 8 Such tactics are thought by many commentators to be less objectionable that specific defensive tactics as they are usually adopted with the consent of a majority of the shareholders in the company concerned.
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Once a predator appears, a corporate management may act to ensure that an auction is initiated and control of the company is transferred to the highest bidder° However, corporate managements could claim to be initiating an auction to benefit shareholders when, in fact, they were implementing defensive tactics to protect their own position. Even if a corporate management were genuinely promoting an auction, its actions could deprive shareholders of the opportunity to benefit from a share in the premium for the passing of control, could remove the threat to the management of the company, and could also lead to a reduction of the number of offers in future.
3 '
Conclusion
The market for corporate control should benefit investors in companies whose managements do not actively try to increase the price of shares in the company by offering to such investors the opportunity of escaping from the company or remaining in the company with a new management which will try to increase the share price. If a change of control could not take place, the investors could only escape from the company by selling their shares at a price depressed by the management's inaction. However, the existence of the market for corporate control may not adequately protect the interests of target investors if corporate managements are free to act in ways which, while protecting their own interests, harm the interests of some or all of the investors in the target.
Predator Investors
There is a limited recognition by commentators that all companies are potential targets. Predator behaviour is supposed, under the theory of the market for corporate control, to be the mechanism which disciplines inefficient managements. However, in practice it may be used by management as a means to ward off market discipline. Some empirical studies 32 suggest that the most effective defence against take-over is the attainment of great size, and it is possible to view the action of management in promoting a policy of growth through acquisition rather than pursuing organic growth as self-serving rather than 28 Cf Rule 9 of the City Code on Take-overs and Mergers (the 'Code'). 29 Commentators and regulators who consider general defensive tactics to be less objectionable than specific defensive tactics do so because of the consent of shareholders, rather than because there is no immediate threat to the management of the company. Specific defensive tactics which are adopted in with the consent of a majority of the target company's shareholders are generally considered to be harmless. See serving the interests of investors in the company. The attraction of the advantages of managing a larger enterprise, coupled with the lure of insulation from the danger of displacement through take-over may suggest that management should not be regarded as competent to make this type of business decision. 33 One way of protecting shareholders from the activities of managements keen on pursuing aggressive acquisition policies in order to improve their own position would be the adoption of a rule to disqualify management from making acquisition decisions without the consent of the shareholders.
There is some debate about whether take-overs do, in practice, benefit acquiring firms. Empirical studies of the reaction of share prices to announcements of take-over bids show that shareholders in predator companies do not lose when their companies are involved in take-overs. 34 However, there is other evidence to suggest that take-overs do not always produce the benefits they are alleged to produce. Not all commentators accept that take-overs involve management in a significant conflict of interest. Some take the view that the decision to implement an acquisition policy involves no more of a conflict between the interests of management and investors than any other business decision. 36 The weakness in this argument is that a management which tends to make bad or self-interested business decisions will not be disciplined by the market for corporate control if it makes business decisions putting it beyond the reach of the threat posed by the market for corporate control. The model of the market for corporate control assumes the existence of market discipline, but its existence may in fact increase the risk that management will act in its own interests, rather than reducing that risk.
In recent years evidence has been collected to suggest that large conglomerates are subject to a threat of break-up or demerger acquisitions.
3 7 Corporate managements seem to pursue acquisitions in order to protect their companies from the threat of take-over, but at some point the nature of the conglomerate, produced by these acquisitions, seems to render it vulnerable to the threat of take-over, so that it may be broken up. Where a conglomerate is subject to the threat of a demerger take-over, this suggests that acquisitions which produced the conglomerate in the first place failed to increase efficiency. The phenomenon of break-up take-overs seems to be desirable in the interests of increased efficiency: these transactions are an example of the market for corporate control reasserting itself. Take-overs do, however, involve transaction costs, and this process involves an increased number of take-overs, so it would be preferable if take-overs which fail to increase efficiency did not occur in the first place.
Social Costs of Take-overs
Private gains from take-overs may be made at the expense of groups not directly involved 33 in the transactions." The costs involved may be of two types: transition costs necessarily involved in the change from an inefficient use of resources to a more efficient use of resources, and other costs. The activities of those involved in the market for corporate control may harm the interests of groups such as consumers, creditors and investors in the stock market. The public interest may also be affected, for example in relation to research which is not undertaken in the private sector as a result of the existence of the market for corporate control. Whether financial markets are excessively affected by short term considerations or not, 39 corporate managers may believe in short termism and decide not to invest in long term research projects because of the risk that such investment would have a negative impact on share price. A corporate predator which pays more for control of target companies than that control is worth increases the risk that it will either become insolvent and go into liquidation or that it will become a target for a 'break-up' take-over! 0 If the company becomes insolvent the interests of creditors may be adversely affected. A break-up take-over may remove some of the costs involved in a liquidation, but will involve other costs.
Although take-overs seem to involve some social costs, various factors do operate to limit the effect of these costs. The company is at a 'confluence of multiple markets',"4 and the operation of these markets will tend to constrain the activities of the managements of the predator and target. For example, in the absence of a monopoly situation, competition in the product market will operate to ensure the maintenance of the quality of the product, and that the price of the product does not increase excessively. Competition rules apply to protect the product markets, although such rules tend not to be applied to conglomerate mergers as stringently as to horizontal and vertical mergers.
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In practice, some acquisitions result in an increase in the level of debt of the combined enterprise.
4 3 An increase in the level of debt of an enterprise may increase the risk to existing creditors of that enterprise. Mervyn King recognises this cost to third party creditors, but suggests such costs as exist are costs related to gearing, rather than costs related to highly leveraged take-overs."4
If the acquisition significantly increases the power of the combined entity in the markets in which it operates, the predator might engage in monopolistic practices. For example, it might manufacture goods of worse quality, increase the price it charges for goods or services, and increase the length of time it takes to pay its bills. In the short term such actions could be harmful to consumers and suppliers. Other actions the predator might take after the acquisition could include the centralisation of the combined entity's operations in one site, or the reduction of investment in research and development. The interests of groups other than investors in the target company and the predator company are likely to be affected by the predator's action. Is it, therefore, appropriate for the decision whether the acquisition should go ahead to be made by the shareholders in the target company who will be offered part of the predator's anticipated profit in return for their shares?
In addition to the effects of the predator's actions on groups other than the investors in the target and in the predator itself, we should consider the effects of action by a management which is trying to insulate itself from the threat of take-over on such groups. Herman has suggested that: 'managerial capitalism may yield social inefficiencies by its better integration into an efficient capital market that heavily discounts large but uncertain long term profits (and disregards the positive social externalities of the longer view and risk-taking) '.41 A management which feels subject to the threat of displacement through take-over is likely to be reluctant to invest in research and development or in any activity which is unlikely to generate profits in the near future, even if the activity in question were a sensible long term strategy. If the market for corporate control does tend to discourage corporate managements from investing in projects which might result in large profit in the future in favour of projects which will result in small certain profits in the short-term, the market may not be as effective in ensuring the efficient allocation of resources as is often suggested.
The market for corporate control encourages management to take all feasible action to maximise the price of shares in the company, and could encourage management to maximise the share price through the release of information to the market or by some other means. Managements may often tread the fine line between permissible action to maximise the price of shares in their companies and unlawful market manipulation. 46 Shareholders in the company would tend to benefit from manipulation geared to maximising the company's share price, but investors in the market at large would tend to suffer as a result of such action, because market prices would not tend to reflect the true value of the shares.
The Regulatory Framework in the United Kingdom
Market mechanisms, company law and the quasi-legal provisions 47 which regulate takeovers all provide some protection of the interests of investors before and during a takeover, and, to some limited extent, protection of the interests of employees and creditors and others who may be affected by take-overs. Regulators and commentators on these various mechanisms and regulations emphasise investor protection. 4 8 However, the market for corporate control is, it is argued, itself a mechanism for protecting investors. In theory, the market should ensure the efficient allocation of resources: owners of capital would furnish that capital for the most efficient possible use, because the most efficient use would provide the best return for the owners of capital. In practice, no markets are unregulated. For example, the current regime applicable to take-overs in the United Kingdom involves regulation of defensive tactics 49 combined with a complete lack of regulation of the 'financial or commercial advantages or disadvantages' of a change of control.
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Financial and commercial issues are not regulated because such issues are thought to be a matter for the company and its shareholders, unless specific questions relating to the public interest, usually involving competition policy, are raised. The refusal to regulate financial and commercial issues indicates an acceptance of the market as an appropriate decision-making process. This reinforces the market for corporate control. On the other hand the regulation of defensive tactics indicates a recognition that the market for corporate control may act against the interests of shareholders.
Company Law
In a large company many of the directors will not be actively involved in management but will, in theory, perform the function of monitoring management."
s In practice, directors of companies which are taken over as a result of hostile take-overs are likely to lose their directorships.1 2 Although there may be a distinction between the seriousness of a threat of take-over to executive directors and to non-executive directors, in practice all directors are subject to the threat provided by the market for corporate control in the same way as other members of a company's management.
In legal theory, the fundamental duty imposed on a director is to act bona fide in what the director considers to be the best interests of the company and not for any collateral purpose. 3 In addition a director must avoid all conflicts of interest. 5 4 The law imposes duties on directors, rather than on management, largely because when the duties were developed there was no separation between direction and management. 5 Directors are subject to fiduciary duties, 5 6 duties of care and skill, and statutory duties. In 4ddition, 48 For example: Paragraph 1(a) of the Introduction to the Code emphasises that it 'represents the collective opinion of those professionally involved in the field of take-overs as to good business standards and as to how fairness to shareholders can be achieved.' The maintenance of such standards is thought to be important to the integrity of the financial markets in the United Kingdom. duties are imposed on directors by service contracts. For managers who are not directors, service contracts are the only basis for their duties to the company, The basic duty of a director to act bona fide in the best interests of the company is formulated subjectively: the courts do not review directors' decisions in order to discover whether it was reasonable to consider that a particular course of action was in the interests of the company or not. 57 However, in exceptional circumstances, the directors' objectives may be taken into account in deciding whether they are exercising their powers for the proper purposes or not. 58 The directors' objectives have been held to be a relevant consideration in relation to issues of shares the purpose of which was to prevent a change of control. 9 This doctrine, the 'proper purposes doctrine', which has so far been limited to the question of issues of shares to friendly third parties to inhibit a change of control could be extended to other defensive tactics. 6 For example, suppose a board of directors sought to ward off a potential predator by entering into onerous contracts with third parties, arguing that, in their opinion, the contracts were in the best interests of the company. If the directors were acting in good faith it would seem to be necessary to use the proper purposes doctrine in order to challenge their actions. 6 1 It is not clear, however, that such an action would be likely to succeed in relation to a company involved in a public market.
6 2 Shareholders in a target company would want to take action against the delinquent directors to prevent the use of defensive tactics, or to obtain a remedy if the directors' action were successful in preventing the take-over. However, in practice, shareholders are not likely to find out about proposed defensive tactics in time to prevent their use, and, in general, litigation about breaches of directors' duties is corporate litigation and thus usually controlled by the directors.
Even if the directors of the target company have breached their fiduciary duties in opposing a potential take-over, it is not clear that a minority shareholder will be entitled to bring an action in respect of a breach of duty owed to the company, as the company itself should sue in respect of a breach of a duty owed to the company unless one of the exceptions to the rule in Foss v Harbottle applies. 63 A minority shareholder in a target company should be able to benefit from one of the exceptions to the rule in Foss v Harbottle to prevent the directors of the company from engaging in illegal acts, for example, manipulating the market price of shares in the company. 64 The purchase or sale of large amounts of shares on the market may have significant effects on the price of such shares, and such action may amount to criminal offences such as market manipulation, purchase by a company of its own shares, 5 or financial assistance for the purchase of a company's own shares.
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The main difficulty an investor would encounter in relation to such activity would be in discovering its existence; for example it appears that the Guinness bid for Distillers in 1987 involved a price support operation which was not discovered until well after the event, and then only by accident. Similar difficulties would arise if the directors of the company were, on the other hand, engaged in an attempt to manipulate the market by means of a selective release of information. In addition to the difficulties of discovering what the directors were doing, a minority shareholder might find it difficult to pursue litigation during a take-over bid, partly because of the reluctance of the courts to interfere with the take-over process, and partly because it seems that the courts are reluctant to accept that litigation is an appropriate mechanism for resolving disputes within companies which are subject to public markets 6 7 Another problem created by the rule in Foss v Harbottle is that directors' duties are owed to the company, and not, as a general rule, to shareholders in the company. 68 The fraud on the minority exception to the rule in Foss v Harbottle is unlikely to apply where directors implement defensive tactics in order to preserve their position, unless the directors are involved in activities such as market manipulation. Even if a minority shareholder were held to be entitled to bring an action, other than a personal action, against directors for breach of their duties, and were to succeed in that action, any remedy would benefit the shareholder only indirectly. The remedy would go to the company, and, although an increase in the company's assets might be reflected in the market price of the company's shares, whether such an increase would compensate the minority shareholder for the loss she had sustained as a result of the directors' actions would depend on the market's perception of the adequacy of the remedy.
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The courts have recognised that in certain circumstances directors may owe duties directly to shareholders. For example, during a take-over offer, the duties owed by directors to shareholders include a duty to be honest, and a duty not to mislead. 7 0 It is conceivable that a minority shareholder could bring an action against directors who defeated a takeover attempt by means of misleading target company shareholders into believing that the offer would not provide sufficient consideration for their shares. The minority shareholder would, however, only be able to prove damage if she could show that the offer would have succeeded had it not been for the directors' misleading statements, that, apart from the statements the offer would have been accepted by holders of shares carrying at least 50% of the voting rights in the company. In practice such an action would seem to be unlikely to succeed. The position of shareholders in a predator company is no better. The subjective formulation of the director's duty to act bona fide in the best interests of the company suggests that directors who contemplate the acquisition of another company might rely on a claim that they believed the acquisition was in the best interests of the company. However, the threat of displacement by take-over, which is reduced by the decision to become a predator, suggests that directors should not be considered competent to make [Vol. 53 The Modern Law Review such decisions because of the potential conflict between their own personal interests and the interests of the shareholders. The impact of the proper purposes doctrine may extend to take-overs designed not to benefit the company but to entrench management in its position. If the directors were to argue that in their view the entrenchment of their position would be beneficial to the company, a shareholder who wished to challenge their actions would have to use arguments based on the proper purposes doctrine, Minority shareholders in predator companies who wish to bring an action will be faced by significant procedural barriers, which are aggravated in relation to large companies. A minority shareholder in a large company will have substantial evidential and other problems in mounting litigation. After the decision of the Court of Appeal in Prudential Assurance v Newman Industries" the 'fraud on the minority' exception to the rule in Foss v Harbottle will not afford much assistance to a minority shareholder in a company involved in a take-over. An investor in a company which makes a take-over offer for another company because the directors believe that the take-over will increase their power, prestige and remuneration (although in fact it will actually harm the acquiring company) is unlikely to be able to show that such action amounts to a fraud on the minority by those in control. Such action would not fall in the same category as cases involving an actual misappropriation of corporate property . 72 Unless there is an express provision requiring shareholder consent to proposed take-overs creating a personal right for shareholders, or the directors engage in some type of illegal activity in order to promote the take-over, a minority shareholder is therefore unlikely to be able to challenge such action.
Present rules fail to recognise that a minority shareholder in a predator does have an interest in whether a take-over attempt is pursued or not because a successful take-over will result in a transfer of wealth from the predator shareholders to the target shareholders.
73
As things stand, a minority shareholder in a predator company is even less likely to be able to challenge actions of the directors in relation to takeovers than a minority shareholder in a target company. One way of reducing the impact of the rule in Foss v Harbottle in this area would be to grant to shareholders personal rights to decide on particular types of action. 74 Amendment of the Articles of Association of a company to require shareholder approval by a special majority before particular actions such as making a takeover bid or implementing defensive tactics would allow minority shareholders to litigate if the requirement were not complied with, 7 at the cost of constraining the operation of the market for corporate control. Such a rule could enhance the ability of minority shareholders, if not to monitor management activity, at least to ensure that management took adequate account of the interests of minority shareholders during a take-over bid. On the other hand, such a solution would only be effective if the courts would recognise such a personal right, if shareholders were able and willing to litigate, and if management believed that litigation would be likely if they did not comply with the requirement.
The City Code on Take-overs and Mergers
Because, in practice, the impact of company law on take-overs is limited, the City Panel on Take-overs and Mergers developed the Code to regulate the conduct of take-overs. The aim of this body of quasi-legal rules is: 'to ensure fair and equal treatment of all 73 Nor is there any recognition of this potential threat to predator shareholders in the Code, which assumes that take-overs threaten target shareholders, rather than predator shareholders. 74 An example of the application of the personal rights exception to the Rule is Edwards v Halliwell [1950] 2 All ER 1064. 75 Edwards v Halliwell, see note 74 above, is also an example of the special procedure/special majority exception to the rule.
shareholders in relation to take-overs'. 7 6 The General Principles contained in the Code emphasise this aim, 77 and the Code contains detailed requirements as to the procedures which must be followed during a take-over transaction, 7 and as to the information which must be provided to shareholders. 79 The requirements contained in the Code relating to the disclosure of information are subject to the criticisms which apply to any disclosure requirements, namely that it is not evident that the costs of imposing the requirements outweigh the benefits produced by the requirements and that the information required to be disclosed is not necessarily of use to shareholders&i Empirical measurement of the costs and benefits associated with such requirements is, of course, problematic.
One of the most important elements in the Code is the requirement that in certain circumstances a 'mandatory offer' be made. 81 The aim of this requirement is to ensure that all shareholders in the offeree company may share in the premium for control, by requiring a general offer to be made to shareholders in the target company on a change of control. The level of consideration offered to target shareholders must equal the highest price paid for shares of the same class in the target company in the twelve months preceding the bid.
It is possible that a requirement of this nature increases the cost to predators of acquiring the control of target companies. Although the aim of the rule is to ensure that the premium for control is not paid to one or more shareholders who actually transfer control, but is shared among all of the shareholders in the target company, 2 it is arguable that the expense incurred by predators in preparing formal offer documents exceeds the benefits provided to minority shareholders by the mandatory offer, and that the high cost of acquiring control may discourage many transactions which might benefit target company shareholders. Even if there were no rule requiring a predator to make a mandatory offer, minority shareholders in target companies would still seem to be in no worse position after a change of control than they were under the previous 'inefficient' management. Indeed, if the predator is to avoid future take-overs by other predators it will have to increase the company's share price, which presumably benefits minority shareholders.
So long as the target company remains part of a public market, therefore, minority shareholders in the target company are subject to no greater risk than they were before the change of control. By contrast, if the change of control involves a 'going private' transaction, minority shareholders whose position was adversely affected by a successful predator's actions can bring an action against the predator claiming that the predator's conduct was unfairly prejudicial to their interests. 3 The existence of this remedy should deter predators from acting in ways which prejudice the interests of minority shareholders.
The minority shareholders in the target company will suffer loss as a result of the change of control only if the predator is able to use its position to benefit itself at the expense of the minority shareholders. The predator could, for example, strip the assets of the target company and transfer the proceeds to itself, leaving the minority shareholders with an interest in a mere shell.' 4 Rules which protect the right of shareholders to receive dividends, 85 which protect the holders of class rights from variation of their rights without their consent, 8 6 and which require new issues of shares to be made pro rata to existing shareholdings 7 reduce this risk. Such rules, if enforced, reduce the risk posed to minority shareholders in a target company.
The Code also deals with the question of directors' conflicts of interest. General Principle 9 provides that 'Directors of an offeror and the offeree company must always, in advising their shareholders, act only in their capacity as directors and not have regard to their personal or family shareholdings or to their personal relationships with the companies. It is the shareholders' interests taken as a whole, together with those of employees and creditors, which should be considered when the directors are giving advice to shareholders.' In addition to this general provision, the Code prohibits the directors of the offeree company from taking action 'which could effectively result in any bona fide offer being frustrated or in the shareholders being denied an opportunity to decide on its merits'." The Code also contains specific examples of action which falls within the prohibition s9 but in the light of the Code's emphasis on the spirit rather than the letter of its provisionsIO the prohibition would seem to cover any possible defensive tactic which a board of directors might think of adopting in the face of a bid. The provisions of the Code do not, however, restrict the ability of companies to adopt general, as opposed to specific, defensive tactics because they apply only after the board 'has reason to believe that a bona fide offer might be imminent'. 9 l A general policy of pursuing growth through acquisition to avoid becoming a target would not be affected by the rule. This rule is expressed sufficiently restrictively to prevent directors of target companies from acting to encourage auctions because such action 'could effectively result in' a 'bona fide offer being frustrated'.92 This rule should protect shareholders in target companies from action by directors of target companies aimed to prevent a take-over from succeeding. In this way the rule reinforces the market for corporate control.
Shareholders in target companies have little legal protection against defensive mechanisms designed to defeat the operation of the market for corporate control. Although there is a continuing debate about whether the Code is an effective regulatory system, 9 3 the Code fills this gap by providing significant, if not excessive, benefits to such shareholders. Predator shareholders are not protected by the Code. On the other hand, the transaction costs imposed on predators by the Code may discourage transactions which might benefit target shareholders.
The Monopolies and Mergers Commission has recently suggested that 'the Department of Trade and Industry and the appropriate City regulatory authorities might consider whether any change is desirable in the rules in order to require the consent at a General Meeting of the shareholders of the bidding company before a bid may be completed. ' 94 The Commission thought that the interests of shareholders in the bidding company were affected by highly leveraged bids.
The Response of Regulation to Social Costs
Although much of company law is geared to the protection of the interests of investors in companies other themes are discernible. For example, incorporation has been viewed as a privilege, or concession, one which gave rise to correlated obligations on the part of those involved in corporate enterprise. 9 In recent years commentators have emphasised the idea of the social responsibility of the corporation, and debate has focused on the question of the extent to which directors of a company should consider the interests of groups such as employees, consumers and the local community in the area in which the company carries on its operations. 96 Corporate managements promote schemes to protect the environment or to increase employment opportunities, although such activities may result from a feeling that they will promote good public relations as often as from a feeling of responsibility to society. Indeed, it is possible for company law to impose limits on the right of corporate managements to work for the general good. 97 In practice, directors of companies are rarely required to consider the interests of persons other than shareholders. Directors have a statutory duty to consider the interests of employees, 9 and judges have recently recognised a duty to consider the interests of creditors where the company is insolvent, 99 or even doubtfully solvent.'00 These duties are of limited value to those whom they are meant to benefit: the duty to consider the interests of employees is enforceable in the same way as are the other duties imposed on directors, and is therefore subject to the rule in Foss v Harbottle. The duty to creditors will in any event be enforced as part of a liquidation.
The Code also suggests that directors should consider the interests of employees and creditors of the company in advising shareholders, 10 however, the provisions of the Code are generally geared to the protection of investors. The Code aims to ensure that the decision as to whether a take-over will succeed or not is taken by the target shareholders, a group which will have no further interest in the company's affairs if it decides to accept the offer -unless the consideration offered consists of shares in the offeror. This could be an argument in favour of a requirement that all offerors offer a consideration in shares rather than cash, to tie target company shareholders to the interests of the continuing entity to ensure that their decisions reflected the interests of that entity rather than their own personal interests. However, this suggestion conflicts with views that shareholders should be allowed to sell out so they are not forced to continue in an enterprise different from that in which they invested. 102 Moreover, a requirement that target shareholders remain involved in the combined entity could reduce the allocative efficiency of the market for corporate control.
Take-overs and mergers are subject to scrutiny by the Monopolies and Mergers Commission under the provisions of the Fair Trading Act 1973, and the Commission is able to block transactions which will operate 'against the public interest.
' 1 3 The Director
General of Fair Trading has said that 'in assessing the public interest, my primary concern (though not an exclusive concern) has been whether competition would be adversely affected. '104 It seems that when considering whether to recommend to the Secretary of State that a proposed merger be referred to the Monopolies and Mergers Commission for consideration the Director General of Fair Trading assesses the public interest on the basis of whether competition could be affected adversely. When the Monopolies and Mergers Commission considers proposed mergers many other considerations are included in the question of whether the merger will operate contrary to the public interest.
During 1986, of the fourteen reports of the Monopolies and Mergers Commission which were published and presented to Parliament by the Secretary of State for Trade and Industry, six dealt with mergers. 05 The Monopolies and Mergers Commission decided that two out of the six proposed mergers might be expected to operate against the public interest.'°6 In one of these cases the merger was allowed to proceed, subject to undertakings, 0 7 in the other case the merger was not allowed to proceed. 108 The reports on these proposed mergers reveal that the Monopolies and Mergers Commission took various factors into account. For example, in the BET report, the Monopolies and Mergers Commission refers to effects on efficiency, 1o9 on research and development and product development,11 0 on employment,"' on safety and training," 2 and on imports. '" In the Elders report, in addition to competition considerations, " 4 the Monopolies and Mergers Commission took account of the potential effect on employment" l5 and of the question of whether Elders might raid the surplus in the AlliedLyons pension fund." 6 Other considerations involved the likelihood of the reverse situation being allowed in Australia. 117 In the report, the Monopolies and Mergers Commission considered the general question of highly leveraged bids,"" and recommended that the Bank of England and the Stock Exchange should consider whether new controls were desirable to deal with such bids. "' In another case, the Monopolies and Mergers Commission considered a predator's financial position, and the effects that this might have on the target or the region in which the target operated. 'A company's activities might be subject to such risks that it would be contrary to the public interest for it to expand its business by acquisition because by doing so it would either increase the degree of that risk or widen the area of activity affected by the risk."2 0 In another report the Commission decided that a merger would be contrary to the public interest because the predator's past record showed that it appeared 'to have bought and sold subsidiaries with regard mainly to the immediate financial interests of the group."' 2 In yet another report the Commission considered the implications of foreign ownership of a British company. 122 It is apparent that, despite the rhetoric of merger control, which emphasises competition, regulators are prepared to consider other factors, and to prevent take-overs on the basis of other factors. The DTI has recently identified factors which will be taken into account in determining the effect of a merger on competition, although it has said that: Jilt is not possible to set out rules of thumb which can be staightforwardly or mechanically applied to all cases'. 1 2 3 In the same report, the DTI expressed the Government's view that the effects of mergers on employment, on the regions, and on research and development spending, and the effects of highly leveraged bids and foreign take-overs are matters where there is usually no divergence between the interests of private sector decision makers. 24 It remains to be seen whether the Monopolies and Mergers Commission will ignore these matters in future.
Conclusion
Current regulation of take-overs in the United Kingdom concentrates on protection of shareholders in target companies, and on restriction of the adverse effects of take-overs on competition. Both systems of regulation are costly, involving the institutional costs of running the system and the transaction costs imposed on participants in take-overs. For this reason, it is important that regulation achieves its aims.
Three criticisms of the current system may be made: (1) greater legal protection should be provided to target company shareholders; (2) the interests of predator company shareholders should be recognised and protected; and (3) protection of the public interest should operate in a less haphazard and more predictable manner. In general, regulation of the way in which take-overs are effected, and regulation of public interest issues involved in take-overs should be co-ordinated in a single scheme, rather than by two regulatory bodies. It is not clear that issues involving the interests of target and predator company shareholders are sufficiently distinct from issues involving other interests to justify separate systems.
